Arbitration in the Ius Commune and Scots Law

Mark Godfrey”

Famously, the late Lord Cooper, a highly distinguished Scottish
judge and scholar, once observed that "there is a sense in which it
is true to say that Scots law has no history," due to a lack of con-
tinuity in its development.! Though this view is no longer widely
held, it is still true in a different sense that the history of much of
Scots law has yet to be written. The law of arbitration is one such
area: at present it has almost no history. A recent short but valu-
able treatment of the Scottish position by David Sellar represents
one of the few attempts to begin writing its history within a
broader framework, building upon the earlier work of Lord Cooper
himself.2 Tracing its history is relevant to an understanding of
the interaction of the courts with private and informal methods of
dispute resolution. Arbitration seems to imitate the formality of
court procedure, taking account of legal rules, and yet operate
primarily within the private sphere, forming a bridge between
what could be called public and private justice. Jenny Wormald
has made the point in her work on the bloodfeud in Scotland in
noting how "the procedure used in the private settlement could
very well mirror that of the courts, for arbitration was common in
both."3

I am particularly grateful to Gero Dolezalek, Olivia Robinson, and
David Sellar for reading and commenting upon a draft of this article, and
to James Hope for assistance on various points. I am also grateful for
comments at the time the paper was given. This article is a revised and
expanded version of one part of a previous article: A. M. Godfrey, "Arbitra-
tion and Dispute Resolution in Sixteenth-Century Scotland," 70 7. v. R.
109 (2002).

1 Lord Cooper [T. M. Cooper], Select Scottish Cases of the Thirteenth
Century (Edinburgh, 1944), Ixi.

2 W. D. H. Sellar, "Assistance in Conflict Resolution in Scotland," 64
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At this point, however, historians of the common law of Eng-
land might wonder how the law of arbitration could merit such
attention, indeed might question whether such a thing existed in
the medieval and early modern period. In England arbitrations
seem to have been largely social rather than legal facts, although
inevitably there could be interaction with the procedures of the
common law and more particularly the Chancery. However, the
medieval common law does not appear to have regulated the con-
duct of arbitrations as a matter of law.? In Scotland, by contrast,
over time the medieval common law does appear to have extended
to the regulation of arbitration procedure, and to have adopted a
variety of legal rules to this end. By the 14th century, indeed,
such rules are incorporated for the first time into the secular legal
treatise known as Regiam Majestatem, the most important sur-
viving medieval Scottish law book. The rules in question were not
native inventions, however, but clearly derive from 13th-century
canon law, which was in turn reflected in Scottish 13th-century
practice. In particular they adopt the language of and reflect the
canonist distinctions between the offices of arbiter, arbitrator, and
amicable compositor. The purpose of this article is to draw to-
gether several threads in order to set in context the influence of
the ius commune on arbitration in Scots law between the 13th and
16th centuries. The process of reception or borrowing of the 13th-
century canon law rules has already been demonstrated in a
seminal article by Peter Stein,> and my aim is to place this devel-
opment in a broader context of the development of arbitration in
the ius commune and show how such borrowings may have been
understood in Scots law.® The terminology of arbiter, arbitrator,
and amicable compositors or amiable compositeurs are in wide

4 A. M. Godfrey, "Arbitration and Dispute Resolution in Sixteenth-
Century Scotland," 70 T v. R. 109, 112, 114 n.29 (2002).

5 P. Stein, "The Source of the Romano-Canonical Part of Regiam
Majestatem," 48 Scot. Hist. Rev. 107, 109 (1969).

6 1 acknowledge that, though convenient, the label "Scots law" is
somewhat anachronistic in relation to the period surveyed in this article.
I am using it in this context to stand for the medieval statute and common
law of Scotland. It was for the Scottish "institutional writers" of the 17th
century to formulate a broader view of "Scots law" which incorporated
other sources such as the ius commune. See J. W. Cairns, "The Civil Law
Tradition in Scottish Legal Thought," in D. L. Carey Miller and R. Zim-
mermann (edd.), The Civilian Tradition and Scots Law (Berlin, 1997),
199.
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use in modern legal systems, and such a study may help remind
us of the historical reasons for such distinctions.”

I. Terminology in Scotland

While suggestive, the mere adoption of medieval canon law rules
in a treatise like Regiam Majestatem tells us little directly about
the practice of arbitration, the practical significance of its termi-
nology, or how this developed between the 13th and 16th centu-
ries. My starting point is therefore to adduce some other evidence
of practice in Scotland and especially whether the practice of arbi-
tration did rest upon usage of the canonist terms arbiter, arbitra-
tor, and amicable compositor. The terms were certainly not rest-
ricted to appearances in treatises, being frequently referred to in
records of arbitrations, compromises, and court proceedings, and
to this extent the canon law model of arbitration clearly became
firmly embedded in Scottish legal culture. Whether or not the
terms were used with any distinct technical definition in mind is a
difficult question, but they were certainly used.

In Lord Cooper’s Select Scottish Cases of the Thirteenth Cen-
tury,8 for example, not just arbitration but amicable composition
is featured, though Cooper’s presentation of translated summaries
of the records does not seem to distinguish between arbiters and
arbitrators — he uses the term arbiter, but it is unclear whether
he has adopted it as a generic term or whether it is a literal
translation of the term found in the records.® However, if we
move forward to the 16th century, the first century in which Scot-
tish court records survive in copious amounts, we find the Scottish
Lords of Council — a secular civil tribunal — in 1531 sitting judi-
cially but then determining as arbiters a "pley debatable" between
the second earl of Menteith, Alexander Graham, and Thomas,
Walter, and Patrick Graham.!© The record states that decree was
given "as juges arbitors for stansching of all pleis quarell and
debate amangis the said partiis."!! Previously, in 1530, the mat-
ter had been the subject of court action proper, but in 1531 had

7 T am very grateful to James Hope for sharing with me information
and observations about modern English and international arbitration
practice.

8  Above, note 1.

9 Cooper (note 1), 49.

10 The latter were assignees of the late countess of Menteith, grand-
mother of the earl.

11 National Archives of Scotland [NAS] CS 5/43, £.79. The general
dispute is passingly referred to in J. S. Cameron, James V: The Personal
Rule 1528-1542 (East Linton, 1998), 138.
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then been referred to a private set of "jugis arbitratours," though
it is related that by the time it finally came before the Lords of
Council there was "na thing done therein,"'?2 reminding us that a
reference to arbitration was not necessarily effective in resolving
a dispute.!®> On another occasion a matter was submitted "in ami-
cablewis" [sic] to be decided before the Lords of Council, seemingly
a phrase indicative of amicable composition.1*

Did any of these terms bear a technical significance? Was any
technical difference understood to arise between an arbiter and an
arbitrator? In the 16th century, when a dispute was submitted
for private rather than judicial determination to the Lords of
Council, the capacity in which they were to act is variously nar-
rated as "judges arbiters and amicable compositors," "judges arbi-
trators and amicable compositors," "judges arbiters," or just as
"amicable compositors." Were the different terms adopted inten-
tionally? What lay behind these distinctions and especially the
appointment of the Lords in more than one capacity? To establish
the meaning of these terms in Scots law it is first necessary to
consider their meaning in canon law, and then the nature of the
borrowing which sees them appear in Regiam by the 14th century.

II. Terminology in the Ius Commune

Arbitration procedure and terminology had derived historically
from Roman law.'®> In the legis actio and formulary systems there
was little distinction made between iudex and arbiter since both
acted in a private capacity following reference from the magis-
trate. Buckland observed that "there was no fundamental distinc-
tion; an arbiter was a iudex."'®* Whereas initially the arbiter "was
probably an expert who decided questions involving the exercise
of discretion," the iudex "in later law certainly exercised the func-
tions of arbiter also."'” The iudex of classical law was of course,
like the arbiter, a layman. Digest 4.8 contains many extracts of

12 As narrated in proceedings on 15 November 1531; NAS CS 5/43,
£.75.

13 For an example of Scottish arbitration proceedings from the early
13th century failing to end a dispute, which was eventually settled 21
years after being first litigated, see Cooper (note 1), 13.

14 NAS CS 6/4, {.70r.

15 For an overview of the development of the compromissum and the
role of the arbiter in Roman law and the ius commune, see R. Zimmer-
mann, The Law of Obligations (Oxford, 1996), 526-30. For a short ac-
count, see P. G. Stein, "Arbitration under Roman Law," 41 Arbitration 203
(1974).

16 Buckland, Text-Book of Roman Law, 636.

17 ]Id. at 617.
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detailed opinions on the operation of arbitration. However, the
later currency of arbitration stemmed from its development in
late antiquity, in particular through the role of the bishop in the
early church as "a mediator and reconciler of disputes between
members of his congregation."'8 By the 4th century bishops could
be seen as exercising the role of an arbiter more generally,'®
James Brundage commenting that "the judicial functions of bish-
ops in the early stage of this development mainly involved arbi-
tration."?0  Norms regarding procedure in episcopal courts
therefore embraced the practice of arbitration from the earliest
times, drawing at first upon rules developed by the Roman ju-
rists.2! From these antecedents, and following the 12th-century
revival of Roman law, it is therefore of no surprise that by the
13th century there were many sources in the vast canonical lit-
erature by then developed which treated procedure by arbitration,
and which the Scottish texts in Regiam Majestatem resemble —
Azo’s Summa Codicis, Tancred’s Ordo Iudiciarius, Raymond of
Penafort’s Summa de Casibus, Hostiensis’s Summa, and Goffre-
dus de Trano’s Summa in Titulos Decretalium. It is the last of
these that has been proved the most likely source for the Scottish
Regiam following Peter Stein’s pioneering research.22 By way of
further explanation, it is sometimes argued that the 13th century
seems to have witnessed increasing resort to arbitration across
the whole of Europe, evidenced by the fact that Gratian’s Decre-
tum of 1140 makes only passing reference to arbitration, whereas
the Liber Extra of 1234 placed a number of decretals under the
title De Arbitris.2®> Decisions arising from references in Scottish
arbitrations account for some of the decretals included in the
Liber Extra.2*

It is clear, however, that whatever the significance of the
arbiter in Roman law, the concept was heavily developed through
its association with ecclesiastical courts and the jurisdiction of the
bishop from late antiquity. Scholars of the medieval distinctions
between arbiter, arbitrator, and amicable compositor have indeed
traced a complex development. Here I am indebted to and reliant

18 J. D. Harries, Law and Empire in Late Antiquity (Cambridge,
1999), 192.

19 Jd. at 201, 210-11.

20 J. A. Brundage, Medieval Canon Law (London, 1995), 12.

21 Jd.

22 Comparisons considered in Stein (note 5), 109.

23 K. H. Ziegler, "Arbiter, Arbitrator und amicabilis compositor," 84
ZSS (rom. Abt.) 376, 378. 1 am grateful to Philip Simpson for providing
me with a translation of this article.

24 Sellar (note 2), 270; Cooper (note 1), 15.
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upon the work of Karl-Heinz Ziegler and Linda Fowler.25> Apart
from the well-known distinction between the "arbiter" deciding
according to law, and the "arbitrator" and "amicable compositor"
deciding according to justice,26 three further questions are signifi-
cant for this discussion in the developments they have outlined.
First, did proceedings result in a sentence or were the parties left
to come to an accord? Second, was there a formal procedure or
not? Third, was the result subject to review? The mature propo-
sition was that an "arbiter" decided according to law and by for-
mal procedure. By the 13th century this is contrasted with the
appointment of an "arbitrator" who could decide according to
justice and without formal procedure. The distinction is present
in the late 13th-century Speculum Iudiciale of Durantis.2’” The
term "arbitrator" as opposed to "arbiter" seems to have been un-
known in dJustinianic Roman law.2® Early canonical jurists ex-
ploited and defined the term in the late 12th and early 13th
centuries so as to adapt the Roman institution of arbiter to the
practice of arbitration as it had developed, in particular to sur-
mount the bar to a iudex acting as arbiter which was prescribed
by Roman law,2? as stated by Ulpian in D.4.8.9.2 (13 ad edictum).
After appointment as a iudex in a particular case, it would have
been ultra vires for the iudex then to act as an arbiter in the same
dispute. In any event, "arbitrator" became the distinctive office
which was superimposed onto what Linda Fowler has described
as "the already existent concept of an amicable agreement."30 As
Durantis put it, "Arbitrator vero est amicabilis compositor."3? At
first the arbitrator was understood, as in amicable composition, as
not delivering a sentence but facilitating a settlement between the
parties, though by the mid-13th century arbitrators can be found
acting in this respect like arbiters in deciding disputes them-
selves.?2 By this time, therefore, there seems to be a distinction
between arbiters on the one hand, and arbitrators and amicable
compositors on the other, though perhaps arbitrators who acted

25 See note 23 above and note 30 below.

26 Ziegler (note 23), 376.

27 Id.

28 Id. at 379 n.29.

29 Id. at 378-79.

30 L. Fowler, "Forms of Arbitration," in S. Kuttner (ed.), Proceedings
of the Fourth International Congress of Medieval Canon Law, Toronto
1972 (Vatican City, 1976), 136.

31 Zimmermann (note 15), 529.

32 Fowler (note 30), 143.
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merely in amicable composition without giving a sentence form a
third category.3?

The main difference established by Linda Fowler between
arbiters and arbitrators was one of formality in procedure.?* An
arbiter used a formal procedure in imitation of a court of law. The
arbitrator proceeded informally. At first there was also a differ-
ence in whether a party could appeal the decisions of arbiters and
arbitrators, but during the 13th-century the distinction was
elided, as the arbitrium of the arbiter became regarded by jurists
as reviewable as much as the arbitratus of the arbitrator.®> It was
a feature of 13th century practice, however, that despite the de-
velopment of these juridical concepts, parties tended to refer dis-
putes to arbitration under a multi-jurisdictional commission to act
as arbiter, arbitrator, and amicable compositor, suggesting that
the distinctions under discussion were those which struck jurists
as important rather than those which were necessarily relevant in
practice. It has been suggested by Linda Fowler that "the liti-
gants apparently did not care on the whole how the matter would
be handled; they allowed the arbiter to decide this, and they de-
fined the juridical relationship only when they wanted to question
the outcome."3¢ She regards this as advantageous for parties in
providing for their convenience by promoting flexibility. In other
words, when a submission was made the parties would not neces-
sarily be sure or indeed care whether the resolution was achieved
in the form of an arbitrium or a mere composition, and by de-
ploying the widest form of commission they permitted the most
appropriate form of disposal to be used in the light of the arbitra-
tion.

Though perhaps generally true of the 13th century, in at least
one Scottish example this argument is open to question. The
argument could be made that, having agreed to submit to the
jurisdiction of an arbiter, the parties might sometimes have ex-
pected to come away with a decision rather than still be able to
insist on a negotiated settlement. This stricter model seems to be

33 In modern French arbitration it seems that arbitrators can be re-
quired by the parties to decide according to equity and not legal rules
through being asked to decide as "amicable compositeurs." A decision in
these circumstances which applied legal rules rather than equity can be
set aside due to a failure to respect the "mission" of the parties: Cass. Civ.
2¢éme 15.02.2001 Halbout and Matenec H.D. ¢. Hanin, Bull Civ 2001 II
n°® 26, p. 19 (Cour de Cassation). I am very grateful to James Hope for this
point and reference.

3¢ Fowler (note 30), 143-44.

35 Id. at 142.

36 Id. at 143—-44.
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reflected in a Scottish case dating from 1240, Inchcolm Abbey v.
William de Hercht.?” It turned on a boundary dispute, which was
referred to arbiters who found that, after taking evidence, they
were unable to reach a determination. They advised the parties
to submit to amicable composition, which they did, and the origi-
nal arbiters (who presumably then facilitated the settlement)
subsequently oversaw the marking out of the boundaries as
agreed. The original commission was not apparently multi-juris-
dictional, suggesting that at first the parties did care about hav-
ing the matter determined through an arbitration and were not
initially prepared just to settle. It was only in the light of the
inconclusive arbitration proceedings that the parties considered
and opted, on the initiative though not the decision of the arbiters
themselves, for amicable composition. In the end, therefore, these
particular parties did seem to have regard for the capacity in
which the arbiters were determining their dispute, though the
case also suggests that, nevertheless, it may often have been the
achievement of a resolution and settlement which was the su-
preme aim of such proceedings, with the choice of procedure being
a secondary matter influenced by the circumstances most likely to
achieve this aim. Other Scottish evidence, however, lends some
support to Linda Fowler’s analysis. Paul Ferguson has discussed
the 13th-century case of Simon de Noisiaco, Rector of Dysart v.
Dunfermline Abbey,?® in which the parties submitted to arbiters
so that "they should have cognisance of the aforesaid cause, with-
out appeal, just as the judges-delegate themselves, or that they
should amicably and legitimately make a compromise between the
parties."3® Perhaps the reason for multi-jurisdictional commis-
sions was that disputes referred to arbitration may by definition
have often been incapable of a clear-cut legal resolution, if only
due to lack of appropriate evidence, and that, when this impedi-
ment to a determination of the dispute by an arbiter was envis-
aged, it was convenient — though not necessary — to authorise
such persons to act also as arbitrators and amicable compositors.

37 Cooper (note 1), 49; D. E. Easson and A. Macdonald (edd.), Char-
ters of the Abbey of Inchcolm [Scottish History Society, 3rd series, vol. 32]
(Edinburgh, 1938), 19.

38 Dunfermline Abbey, Registrum de Dunfermelyn, ed. C. Innes
[Bannatyne Club, vol. 74] (Edinburgh, 1842), 66—68 (no. 111).

39 P. C. Ferguson, Medieval Papal Representatives in Scotland: Leg-
ates, Nuncios, and Judges-Delegate, 1125-1286 [Stair Society, vol. 45] (Ed-
inburgh, 1997), 182.
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III. Reception in Scotland

How were these concepts and institutions of the ius commune
received into Scots law? As indicated already, arbitration occu-
pies a notable part of the 14th-century Regiam Majestatem, the
main medieval law book of Scotland, thought to be written not
long after 1318.40 It represents the first significant native source
to give a treatment of arbitration, a Glanvillian-type manual to
procedure in the King’s Courts. In the opening section the
anonymous author states that:4!

To reduce to writing the whole of the laws and statutes of this
realm would in our times be a wholly impossible task, not
only by reason of the ignorance of those who recorded them
but also because of the multiplicity and confusion of the cases.
Still there are certain general rules in habitual observance in
our courts which it does not appear to be either absurd or
presumptuous to reduce to writing, but rather a very useful
aid to memory. Some of these I have resolved to put into
writing by the command of King David, with the advice and
consent of the whole realm, spiritual as well as temporal,
purposely employing a popular style and the language of the
law courts so that the matter may be accessible to all.

This section is almost identical to the prologue to the late 12th-
century English treatise, Glanvill’s Tractatus, except for one addi-
tion: the attribution of the work to a command of David I of Scot-
land (1124-53), with the advice and consent of the whole realm.
This is obviously mythical since almost none of the sources of
Regiam yet existed in his reign, let alone a legal system of the sort
described in the treatise. However, by adopting this quasi-legisla-
tive formula, the intention of the author seems to be to present
the work as officially sanctioned and as describing legal rules
observed in the courts.

The section on arbitration is one of the main canonist parts of
a treatise which is otherwise based largely on Glanvill. About

40 See generally P. Stein, "Roman Law in Medieval Scotland," in The
Character and Influence of the Roman Civil Law (London, 1988), 280-88;
A. Harding, "Regiam Majestatem Amongst Medieval Law Books," 1984
Jur. Rev. 97; H. L. MacQueen, "Regiam Majestatem, Scots Law and Na-
tional Identity," 74 Scot. Hist. Rev. 1 (1995); Sellar (note 2), 270-71.

41 Lord Cooper [T. M. Cooper] (ed.), Regiam Majestatem and Quon-
tam Attachiamenta [Stair Society, vol. 11] (Edinburgh, 1947), 57 (Latin),
58 (English); ¢f. G. D. G. Hall (ed.), The Treatise on the Laws and Customs
of the Realm of England Commonly Called Glanvill (Oxford, 1993), 3 (Pro-
logue of Glanvill).
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two-thirds of the work is more or less copied from Glanvill, with
some editing and revision at various points. Peter Stein first
identified the additional canonist source as the 13th-century
Summa in Titulos Decretalium of Goffredus de Trano.42 The pas-
sages from Goffredus are edited and modified as they appear in
Regiam, presumably in order to reflect local Scottish practice and
conditions. If so, this clearly implies that arbitration was not just
a practice but an established procedure which was within the
purview of the common law in Scotland in the early 14th cen-
tury.43 Evidence of arbitration hearings adduced by Lord Cooper
demonstrates its practice in the 13th century. Writing of that
period he remarked that "even in these early days there was evi-
dently a marked demand for methods more flexible and equitable
than those of the ordinary judicial tribunal, clerical or lay, and we
find in a decrescendo of formality the judex, the arbiter, the arbi-
trator, and the amicabilis compositor."** However, during the
13th century arbitration seems to have been regulated only as a
matter of canon law, and was associated particularly with re-
solving disputes which otherwise might have been argued before
ecclesiastical rather than secular common-law judges. No sys-
tematic study has been made of arbitrations in this specific pe-
riod, but of the nine examples cited by Lord Cooper in his Select
Scoittish Cases of the Thirteenth Century, four were initially dis-
putes subject to litigation, and in every case this was before
judges-delegate or papal legates rather than secular courts ad-
ministering the common law.45

To what extent arbitration was yet regulated in the secular
courts in the 14th century is another difficult question. Given the
ecclesiastical origins of arbitration, it seems far more likely that
disputes over the conduct of an arbitration following a compro-
missum would be determined in the church courts, since the rules
governing such matters were part of canon law. How and why the
rules on arbitration were considered relevant to an account of the
common law is therefore an interesting question. Their place in
Regiam follows after the other principal borrowing from Goffre-
dus, which is a series of chapters concerning pacts. There is a
certain logic to the place of treatment in Regiam since the section
on pacts follows one on procedure which ends with a title on con-

42 Stein (note 5), 109.

43 Id. at 110-11, for a discussion of those significant changes intro-
duced by the redactor.

44 Cooper (note 1), xlix.

45 Id. at 3, 13, 17, 34. Whether this may simply reflect the nature of
the sources both extant and examined by Lord Cooper is a difficult ques-
tion.
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cord by the parties. This is based on Glanvill VIII.1 concerning
"concords made in the king’s court." Here Glanvill states that "it
often happens that cases begun in the lord king’s court are ended
by amicable composition and final concord subject to the consent
and license of the lord king or his justices";*¢ Regiam repeats this
but omitting the need for the consent of the king or his justices
and adding the explanation that the concord may have arisen as a
result of the agreement of the parties or by arbitration. Here
Regiam adds the words "ex pacto conventu seu per arbitrium."4
This gives a logical basis to the insertion thereafter of the canon-
ist passages dealing with pacts and arbitration. Moreover, this
ordering was one which was customary to any medieval canonist.
In Book II of Justinian’s Codex the title De Pactis was followed by
that De Transactionibus dealing with submissions to arbitration,
and this arrangement tended thereafter to be followed in the
various collections of Decretales.*® The author of Regiam, widely
argued by scholars to be a canonist himself, might simply have
been adopting a standard systematic structure in his account by
discussing pacts and arbitration at this point, perhaps drawing as
much upon canon-law practice as describing accurately what we
would regard as the common law, as applied in the secular courts.
Quite apart from this doubt, however, since Regiam came to be
regarded as an authoritative account of the common law, the rules
on arbitration seem in any event to have been received, regardless
of whether this pre-dated their inclusion in Regiam itself.

IV. Effect of Reception

Through Goffredus the canon law of arbitration was therefore
received with modifications into the Scottish common law as de-
scribed in Regiam Majestatem. The matters dealt with included
how many arbiters should be appointed (an odd not an even num-
ber, for God delights in odd numbers); who can act as an arbiter
(not slaves, the insane, deaf or dumb); what questions may be
referred to arbitration (any pecuniary, spiritual, or temporal issue
except marriage, personal liberty, or criminal causes); the effect of
an award by an arbiter (it must be accepted whether equitable or
not, provided regularly given and not contrary to law); and how
arbitrations should be ended procedurally (in the case of the death
of a party or arbiter, expiry of time limits, or through agreement).
A detailed comparison of the canon law and its Scottish redaction

46 Glanvill (note 41), 94.
17 Cooper (note 41), 94.
48 T am very grateful to Gero Dolezalek for this point.
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has been made by Peter Stein.#® The bar on the iudex, or in the
Scottish context the ballivus ordinarius or judge ordinary, acting
as an arbiter is carried over from Goffredus, as well as the allow-
ance that a ballivus can nevertheless act as an arbitrator in order
to resolve a dispute through amicable composition.?® On such
matters the Scottish position is fully in line with canonist thought
back in the mid-13th century. The arbitrator is not yet recognized
as possessing power to decide a dispute. On some other matters,
the Scottish redactor formulated rules differently from Goffredus.
Whereas Goffredus merely observes, for example, that the en-
forcement of an award could be assisted by the threat of a penalty,
in Regiam the validity of the award is itself conditional upon
there being a penalty prescribed for non-observance.’! Regiam
requires an arbiter to be of good repute, bone fame, whereas Gof-
fredus states that the character of the arbiter has no bearing on
the validity of an award. One difference which is at first sight
puzzling is that though Goffredus states that matrimonial causes
could not be compromised or settled, but required adjudication by
maiores iudices, the rule in Regiam appears to depart from this.
It states that causes relating to matrimony, personal freedom,
and crimes cannot be decided by arbiters, but compromise is ap-
parently allowed through arbitrators and amicable compositors.>2
Clearly, though, questions such as the validity of a marriage could
not under any circumstances have been the subject of out-of-court
compromises, and so the allowance in Regiam must have con-
cerned the incidental and especially financial consequences of a
marriage or the de facto separation of a married couple.’® For
example, a reference to an arbitration from 1509 is recorded in a
protocol book from the Archdiocese of Glasgow concerning a dis-
pute over a husband's "non-adherence to his spouse and for not
treating her with matrimonial affections" ("pro non adhesione sue
sponse et pro non tractatione matrimoniali affectione eiusdem").>*
A decree and sentence arbitral had been pronounced against the

19 See the work cited in note 5 above.

50 Regiam Majestatem 11, c.4, in Cooper (note 41), 106-107; Stein
(note 5), 110-11, 116-17.

51 Stein (note 5), 110, 119.

52 Chapter 6 of Book II of Regiam begins "Potest utique compromitti
in causis pecuniariis, temporalibus et spiritualibus. Sed in matrimoniali,
in liberali et causa criminali de jure non compromittitur in arbitros sed in
arbitratores et amicabiles compositores." Cooper (note 41), 108.

53 T am grateful to Gero Dolezalek for this point.

54 Described in Gilmour (note 2), 199-200; see J. Bain and C. Rogers
(edd.), Liber Protocollorum M. Cuthberti Simonis (Llondon, 1875), vol. 8-1,
No. 362, p. 435 (English translation), vol.8-II, pp. 280-81 (Latin).
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husband, George Lisle, concerning these matters, and financial
penalties imposed.

As already mentioned, the practice of arbitration was clearly
in evidence in Scotland in the 13th century, and has been dis-
cussed in an ecclesiastical context by Paul Ferguson in his analy-
sis of the jurisdiction of papal judges-delegate,?® as well as by
Lord Cooper.?® Though it is unknown whether Regiam was com-
posed with official sanction,?? it certainly came to be regarded as a
formal source of Scots law by the 15th century, though still
wrongly attributed to David 1.58 The continuing importance of ar-
bitration as a common method of resolving disputes in the 15th
century is suggested by the intervention of Parliament in 1427 to
legislate on certain aspects of arbitration procedure, imposing a
requirement in any submission to arbitration that there be an
uneven number of arbiters, reinforcing the rule in Regiam.5®
Parliament laid down a procedure for choosing an "oversman"
where a submission provided only for an even number of arbiters.
In relation to clerics, the local bishop should choose one; for lay-
men, the choice fell to the local sheriff; for burgesses, it was the
local provost and burgh council. It is interesting that the provi-
sions of this statute suggest that arbitration in the early 15th
century in Scotland could quite naturally be subject to the super-
vision of regular judicial officers, as well as to legislation ema-
nating from Parliament. This supports the view that the appear-
ance of the rules in Regiam on arbitration signal their reception
into the common law of Scotland. Furthermore, it supports the
argument that the courts which administered the common law of
Scotland were not seen as occupying a separate plane from other
methods of dispute resolution, and correspondingly do not seem to
have been perceived as remote from the use of such methods.

Canonist writings such as the Speculum Iudiciale supple-
mented Regiam and statutory sources, though not necessarily so
clearly as a source of the Scottish common law. That styles of
submission to arbitration taken from the Speculum were in rou-
tine use is certainly evident in the later 15th century, for example

55 Ferguson (note 39), 182—84.

56 Cooper (note 1), xlix.

57 The most recent assessment by Hector MacQueen "supports sug-
gestions that Regiam had 'official' rather than 'private' origins; that is, the
author was closely connected to and was perhaps commissioned by the
king’s court." MacQueen (note 40), 6.

58 Cooper (note 41), 2 (Introduction).

59 Act of Parliament of 1427, in T. Thomson and C. Innes (edd.), The
Acts of the Parliament of Scotland [APS] (Edinburgh, 1814), vol. ii, p. 14,
cap. 6. I am grateful to John Cairns for this reference.
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in litigation before the King’s Council.?® Unsurprisingly, given
the absence of a treatise on Scots law between the 14th and early
17th centuries, the statements concerning arbitration made by Sir
James Balfour in his Practicks (completed in the early 1580s) do
not represent any particular advance on those contained in Re-
giam Majestatem, which in fact comprise his main source.! They
suggest, however, both that arbitration remained a commonly
used procedure, and that its supervision formed a regular part of
the business of the Session, the central civil court reconstituted
from the judicial sittings of the Council in 1532 under the guise of
a College of Justice.®2 Balfour may have simply plundered Re-
giam for a set of rules to fill in the relevant section of his Practicks
whether or not those rules bore any relation to the actual conduct
of arbitrations in 16th-century Scotland. With an eye to practice
and procedure, though, he does state that in the tabling of actions
matters concerning decrees arbitral were "commoun privilegit
actiounis."®3 The late 16th-century Court of Session therefore
maintained a case-load deriving in part from arbitration. Whe-
ther this role owed much directly to the presence of canonist rules
on arbitration in Scots law as recognized in Regiam or whether it
merely reflects the kind of institutional role which the English
chancery had possessed in relation to arbitrations since the 15th
century is another question. The canonist terminology itself cer-
tainly remained part of Scots law, styles of appointment such as
"judge-arbitrator and amicable compositor" being found at the end
of the 18th century and beyond.54

60 George Neilson and Henry Paton (edd.), Acta Dominorum Concilii:
the Acts of the Lords of Council in Civil Causes, vol. ii (1496-1501) (Edin-
burgh, 1918), liv—lv (Neilson's Introduction); W. M. Gordon, "The Acts of
the Scottish Lords of Council in the Late Fifteenth and Early Sixteenth
Centuries: Records and Reports," in C. Stebbings (ed.), Law Reporting in
Britain (London, 1995), 59 n.15; J. W. Cairns, "Historical Introduction," in
K. Reid and R. Zimmermann (edd.), A History of Private Law in Scotland,
(Oxford, 2000), 1:72.

61 P. G. B. McNeill (ed.), The Practicks of Sir James Balfour of
Pittendreich [Stair Society, vol. 22] (Edinburgh, 1963), 2:411-17 ("Anent
Arbitrie").

62 For recent debate on the creation of the College of Justice, see
A. M. Godfrey, "The Assumption of Jurisdiction: Parliament, the King’s
Council and the College of Justice in Sixteenth-Century Scotland," 22/3 <J.
Legal Hist. 21 (2001); for a treatment within a broader framework, see
A. A. M. Duncan, "The Central Courts before 1532," in An Introduction to
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